T.C. Meno. 2005-220

UNI TED STATES TAX COURT

ELEANOR SI MON, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 20258- 04. Fil ed Septenber 21, 2005.

Jeffrey A Collins, for petitioner.

Steven M Webster, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: This case arises froma request for equita-
ble relief (relief) under section 6015(f)! with respect to peti -
tioner’s taxable year 1998. W nust deci de whet her respondent
abused respondent’s discretion in denying petitioner such relief.

We hold that respondent did not abuse respondent’s discretion.

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

Petitioner resided in Geensboro, North Carolina, at the
time she filed the petition.

Petitioner and Javester Sinon (M. Sinon), both coll ege
graduates, married on or about May 20, 1966, separated on or
about March 5, 1999, and divorced on June 25, 2001. The judgnent
of divorce granting petitioner and M. Sinon a divorce did not
i npose any obligation on petitioner or M. Sinon to pay any
out st andi ng Federal inconme or other tax liabilities. Nor is
there any other docunent relating to that divorce, such as a
property settlenent, that inposed any |egal obligation on peti-
tioner or M. Sinon to pay any such liabilities. Al though
petitioner and M. Sinon divorced in June 2001, division of the
marital assets remains to be adjudicated by the North Carolina
courts.

During 1998, the year at issue, petitioner worked for
Qui | ford Technical Community College (Guilford College), and M.
Si nron wor ked for Roadway Express, Inc. (Roadway Express). During
t hat year, petitioner and M. Sinon received wages of $34, 681. 20
and $58, 016. 49, respectively.

Petitioner and M. Sinon signed on April 15, 1999, and filed

the signature formof Form 1040PC Format, U.S. Individual |ncone
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Tax Return, for taxable year 1998 (1998 return).? In the 1998
return, they reported total wages of $92,697, total interest of
$56, a retirenent plan distribution of $40,420, total inconme of
$133,173, total tax of $28,730, total tax paynents of $16, 658,
and tax due of $12,443. Petitioner and M. Sinon attached to the
1998 return (1) Forms W2, Wage and Tax Statenent, for 1998 that
reported their respective wages of $34,681. 20 and $58, 016. 49 and
respective Federal incone tax (tax) wi thheld of $4,014.04 and

$9, 114.06 and (2) Form 1099R, Distributions From Pensions,
Annuities, Retirenment, or Profit-Sharing Plans, |RAs, |Insurance
Contracts, etc., for 1998 that reported a fully taxable gross
retirement plan distribution of $40,419.71 to M. Sinon (M.
Sinon’s 1998 retirenent plan distribution) by First Union Na-
tional Bank, First Union |IRA Departnent (First Union) and tax

wi t hhel d of $3,529.70. The followi ng jurat appeared i medi ately
above the respective signatures of petitioner and M. Sinon on
the 1998 return and inmediately below, inter alia, the $12,443 of
tax shown due in that return: “Under penalties of perjury, |
declare that | have exam ned this return and acconpanyi ng sched-
ules and statenents, and to the best of ny know edge and beli ef,

they are true, correct, and conplete.”

Robert L. Schroll signed the 1998 return as return pre-
parer.
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Petitioner and M. Sinon did not remt with the 1998 return any
paynment of the tax shown due.

On January 9, 2002, petitioner filed with the Internal
Revenue Service (I RS) Form 8857, Request for |Innocent Spouse
Relief (petitioner’s Form 8857), with respect to taxable year
1998.°% At the request of the IRS, petitioner conpleted and
submtted to the RS Form 886-A, | nnocent Spouse Questionnaire
(petitioner’s Form 886-A). In petitioner’s Form 886-A, peti-
tioner provided the responses indicated to the foll ow ng ques-
tions with respect to the filing of the 1998 return:

2. If you are requesting relief fromtax reported on
the original return

a. Didyoureviewthe tax return before signing it?

| did not have an opportunity to review the re-
turn. M former husband--that [sic] the | ast
mnute--insisted that | sign the return i mmedi-
ately so that he could mail the return before the
deadl i ne.

b. At the time you signed the return, were you aware
there was a bal ance due I RS? Pl ease explain in

detail.
No, | was not aware of any bal ance due because |
was not afforded the opportunity to reviewthe
return.

3In petitioner’s Form 8857, petitioner also sought reli ef
under sec. 6015 with respect to taxable year 1997 in which M.
Sinon received a retirenent plan distribution of $47,632.36 from
Roadway Express Savings Plan (M. Sinon’s 1997 retirenent plan
distribution). The IRS granted petitioner partial relief with
respect to 1997, and that year is not at issue in the instant
case. See infra note 4.
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c. Describe how, at the tinme you signed the return,
you and your spouse planned to pay the tax due?

| was unaware of any taxes due because | did not
know t hat he had taken funds fromhis retirenent.

d. Wiy did you file a joint return instead of
married filing separate?

W filed a joint return for thirty-three years
while living as husband and wife.

In petitioner’s Form 886-A, petitioner also alleged the foll ow ng
with respect to the filing of the 1998 return:

My fornmer husband customarily had our return conpleted

by H&R Bl ock. The additional [retirement] inconme was

reported. Wen the formwas given to ne for ny signa-

ture, ny former husband insisted that | sign it quickly

in order to allow himsufficient time to get to the

post office.

In response to questions relating to the preparation of the
1998 return, petitioner alleged in petitioner’s Form 886-A that
her only involvenent with the preparation of that return was to
give M. Sinmon Form W2 for 1998 that she received from Cuilford
College. In this connection, petitioner further alleged in
petitioner’s Form 886-A that M. Sinon gathered the information
for the preparation of the 1998 return and delivered it to the
return preparer, that she never acconpanied M. Sinon when he
brought that information to the return preparer, and that M.
Sinon retrieved the 1998 return fromthe return preparer after it
was conpl et ed.

In response to questions relating to the existence of any

j oi nt bank accounts, petitioner alleged in petitioner’s Form 886-
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A that during 1998 she and M. Sinon had separate, not joint,
bank accounts, that she did not review M. Sinon’s checkbook or
bank statenents, that she did not open nail addressed to M.
Sinon, that she nade paynents for her autonobile, her clothing,
and certain unidentified food and furniture, and that M. Sinon
made paynments for the nortgage, utilities, insurance, and his
cl ot hi ng.

In response to a question relating to whether petitioner’s
paynment of the tax liability for taxable year 1998 (unpaid 1998
l[iability) woul d cause an econom c hardship to her, petitioner
indicated that it would not. However, petitioner added that “it
woul d be grossly unfair because | received no econom c benefit--
in fact, | was not aware he wthdrew these [retirenent] funds”.

In response to a question asking for any other information
in support of petitioner’s position that she is entitled to
relief under section 6015 with respect to taxable year 1998,
petitioner stated:

| have remarried since ny divorce [from M. Sinon], and

this is ny reason for saying * * * that if | had to

pay, it would not create an econom c hardship, although

it wuld be quite difficult for nme. Inasnmuch as ny

former husband used the noney [the retirenent distribu-

tion] entirely for hinself, and kept ne totally unaware

of its existence, | feel it is only fair that he shoul d

accept the responsibility for paying the tax liability

he incurred.

In petitioner’s Form 886-A, petitioner did not claimthat

M. Sinon abused her during their marriage.
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In considering petitioner’s Form 8857, the IRS found that
petitioner made an error in calculating the amount of tax due for
t axabl e year 1998 that was shown in the 1998 return (i.e.,
$12,443). Respondent deternined that the correct anmount of tax
due for that year is $12,072, of which $10,103 and $1, 969 were
attributable to M. Sinon and petitioner, respectively.

On Septenber 9, 2002, the IRS nade a prelimnary adm nistra-
tive determnation (IRS Septenber 9, 2002 prelimnary determ na-
tion) with respect to petitioner’s Form 8857. As pertinent here,
the I RS Septenber 9, 2002 prelimnary determ nation denied
petitioner relief under section 6015 with respect to taxable year
1998.4 That prelimnary determnation stated in pertinent part:

1998 |1 RC 6015(f) claim

Liability arose on or after July 22, 1998

Joint returnis valid

There is enough information to determne the claim

No O C accepted

Eligibility factors:

Under paynment of tax - relief is not available under |IRC

6015(b) & 6015(c)

Filed a joint return

Caimfiled tinely

Liability unpaid, or paid by the requesting spouse

within the tinme period

Not a fraudulent return

No fraudul ent transfer of assets

No disqualified assets transferred

Tier | factors (full scope):
Taxpayers are currently divorced, w dowed, legally

“The | RS Septenber 9, 2002 prelinmnary determ nation granted
petitioner partial relief under sec. 6015(c) wth respect to
t axabl e year 1997. See supra note 3.
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separated, or they had been nenbers of separate

househol ds prior to the claimfor at |east 12

consecutive nonths

Can’t prove a belief that tax was to be paid

Expl anati on: At this tinme and the previous year
he had taken | arge anmounts out of
his IRA, this is the main cause of
t he bal ance due. She didn’t
exam ne the return to see tax was

due.
Tier | factors (full scope)
not met
Tier Il factors:
Taxpayers are currently divorced, w dowed, For

| egal |y separated, or they had been nenbers of

separate households prior to the claimfor at

| east 12 consecutive nonths

No econom c¢ hardship Agai nst
Expl anati on: per cl ai mant

No marital abuse

No | egal obligation established

The liability is not solely attributable to Agai nst
t he non-requesting spouse
Erroneous itens: see all ocation sheet, using the

percentage nethod on the item zed
deducti on neans part is
attributable to her.

Know edge:
Backgr ound:
d ai mant - col | ege Spouse - coll ege
| nvol venent :
d ai mant - she said she Spouse -
pai d part of
the bills but
had no access
to his individual
accounts
Li festyl e changes: none known
Spouse’ s el usi veness: she said he took out the
money and didn't tell her
Duty to inquire: no review of the return,

he said he rushed her and
didn't give her tinme

Li ving arrangenents: she said separated 3-98
but court papers say 5-5-
99
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The requesti ng spouse had know edge or Agai nst
reason to know
Expl anati on: Wen the return was filed there had

been two years of |large withdraw s
fromIRA. She didn’t review the
return. She didn't do her duty to
inquire. Had she reviewed the
return and saw the I RA withhdraw s
she woul d have known sonet hi ng was
goi ng on.

No significant benefit gained

In conpliance with the tax | aws

Expl anati on: returns were filed; however, she is
remarried and there is a SSA update
showi ng for decenber of 2001 which
woul d nean she should have filed
married filing separate or joint in

2001.
Uni que ci rcunst ances: none
Not neeting Tier Il factors - deny claim
Tier Il consideration: Based on the above facts it is

equitable to hold the clai mant
liable for the balance. She
didn’t examthe return or
guestion how it would be paid,
part is attributable to her.
She shoul d have known there
was a probl em because of |arge
| RA Wit hdraw s.

Tier Il factors not net -
deny claim
Endi ng statenent: Tier | factors (full scope) not net
Tier Il factors not net - deny

claim
Cl ai m deni ed under | RC 6015(f) -
full scope
Cl ai m deni ed under | RC 6015(f)
- full scope
[ Reproduced literally.]

In a letter dated Novenber 6, 2002 (petitioner’s Novenber 6,
2002 letter), petitioner appealed to the IRS Appeals Ofice
(Appeals Ofice) the IRS Septenber 9, 2002 prelimnary determ na-

tion to deny her relief under section 6015 with respect to



t axabl e year 1998.

On Septenber 17, 2003, M. Sinon sent a letter (M. Sinon's
Septenber 17, 2003 letter) to the IRS. He attached to that
letter: (1) Form 1099R for 1997 that reported M. Sinon's 1997
retirement plan distribution of $47,632.36 as fully taxable and
(2) various statenents for the period April 9 through April 30,
1997, that First Union prepared and sent to M. Sinon. M.
Sinon’s Septenber 17, 2003 letter stated in pertinent part:

|’m submtting this information fromthe tax year 1997

and 1998. It is in regard to the stock certificate |

received from Caliber Systemand rolled over to a

qualified RA.  Sonmehow this information was passed on

as cash. The portion that | used in 1997 and 1998 was

taxed and a penalty was assessed because | was not 59%

at the time of wthdrawal.

The I RS has been holding all ny refunds while we have

exchanged information. | have received this paperwork
from Cali ber Systens, Roadway Express, and Wachovi a
Bank.!® | hope this information will clear up the

m sunder st andi ng.

Also | need you to submt a formto ne. | amno |onger

marri ed and need ny divorced wife exenpt fromthis

matter. * * * [Reproduced literally.]

On May 18, 2004, the Appeals Ofice sent a letter to M.
Sinmon (Appeals Ofice May 18, 2004 letter) regarding petitioner’s
appeal of the IRS Septenber 9, 2002 prelimnary determ nation.

The Appeals O fice May 18, 2004 letter stated in pertinent part:

SAl t hough M. Sinobn’s Septenber 17, 2003 |etter suggested
that he was attaching to that letter “paperwork from Cali ber
Systens, Roadway Express, and Wachovi a Bank”, the only attach-
ments to that letter that are part of the record in this case are
t hose descri bed above.
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El eanor Collins [petitioner]!® has requested reli ef
fromtax liability as an innocent spouse for the tax
years shown above. |If the IRS grants relief, this
woul d relieve your spouse, in whole or in part, from
having to pay the incone tax owed on these years. * * *

Qur Exam nation function denied the request, Eleanor
Collins then asked our Appeals function to reviewthe
request .

We are contacting you to see if you have any additional
information that you'd |like to provide. You may bene-
fit fromparticipating in this admnistrative appea
proceedi ng, since we'll make our deci sion based on al
the information we receive. Should Eleanor Collins
recei ve an i nnocent spouse classification, the tax
l[tability in whole or in part wll be yours al one.

|’m available to neet with you in an informal confer-
ence if you'd |like. You can present your position at
this conference. You can also participate by sending
us material and information that support your position.
Because of our time frames in dealing with appeals,
need to hear fromyou within the next 30 days.

On July 22, 2004, the Appeals Ofice conpleted a docunent
entitled “Appeals Transmttal and Case Menp” (Appeals Ofice
menor andun) that stated in pertinent part:

SUMVARY AND RECOMVENDATI ON

Does El eanor M Sinon qualify as an innocent spouse
under | RC section 6015 for tax year ending 19987

No, the taxpayer does not qualify for relief as an

i nnocent spouse for tax year 1998. The anount of

$10, 103 of the $12,072 deficiency is allocable to the
Non-requesti ng Spouse (NRS); however, the C ncinnati
Service Center disallowed the claimfor relief in ful
because the taxpayer did not have a belief the tax
woul d be paid in full at the tinme of signing the joint
return. | sustain their determ nation

6Sonetine after petitioner and M. Sinon divorced, peti-
tioner remarried.



BRI EF BACKGROUND

The taxpayer filed a joint return with her forner
husband, Javester Sinon, for tax year 1998. She al -

| eges she did not have an opportunity to reviewthe
return because her husband insisted she sign it inmedi-
ately so that he could mail it timely.

The taxpayer separated from her husband in 1998 or 1999
and divorced himin June 2001.

The taxpayers filed their 1998 return with an under pay-
ment of $12,443 and included a large I RA distribution
on the return for such year.

DI SCUSSI ON AND ANALYSI S

The taxpayer filed a Request for |Innocent Spouse Re-
lief, Form 8857, under |IRC section 6015(b), (c) or (f)
for 1997 & 1998. Since the C ncinnati Service Center
all ocated the entire deficiency to the NRS for 1997 and
the taxpayer did not request Appeal’s consideration for
this year, the discussion belowis limted to the 1998
tax year

| RC 8§ 6015(b)

* * * * * * *

Does the taxpayer neet the requirenents of |RC
8 6015(b)?

No, the taxpayer does not qualify for relief under IRC
8§ 6015(b) for tax year 1998. There was no under st at e-
ment of tax for this year.

| RC 8 6015(c)

* * * * * * *

Does the taxpayer neet the requirenents of |RC
§ 6015(c)?

No, the taxpayer does not neet the requirenents of IRC
8 6015(c). There is no deficiency in tax allocable to
t he non-requesting spouse for 1998. The tax liability
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is attributable solely to the underpaynent of tax upon
filing the tax return, plus interest and penalties.

| RC 8 6015(f)

| RC 8 6015(f) provides the IRS with the discretion to
grant equitable relief where a taxpayer is not entitled
to relief under either IRC § 6015(b) or (c). Equitable
relief under I RC section 6015(f), however, is subject
to two limtations in accordance wth - Revenue Proce-
dure 2000-15, 2000-1 CB 447, Section 4.02:

If the return has been adjusted to reflect an
understatenent, relief will be available only to
the extent of the liability shown on the return
prior to the adjustnent, or

If no adjustment is made, relief is limted to the
extent the unpaid liability is due to the non-
requesti ng spouse.

Expl anati on of |RC § 6015(f)

I n Revenue Procedure 2000-15, the IRS delineates quali -
fications necessary to be granted equitable relief
under IRC 8 6015(f). Threshold eligibility qualifica-
tions are:

Joint return filed

Tinely filed claimfor relief

Rel i ef not avail abl e under other sections of the
statute

There was no transfer of assets between spouses as
part of a fraudul ent schene

Return was not filed with fraudulent intent on the
part of the requesting spouse

Liability remains unpaid

No disqualified assets transferred to requesting
spouse. If so, relief only available to the ex-
tent that the liability exceeds the value of the
transferred assets.

Nonet hel ess, under section 4.03 of Revenue Procedure
2000- 15, relief is still possible for requesting
spouses who neet the threshold eligibility requirenents
above, but do not otherwi se qualify for relief under
any other sections. This last relief provision is only
avai l abl e where it would be inequitable to hold the
requesting spouse liable for the understatenent. Under
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this section, equitable relief may be granted for

under paynents after consideration of |ocal factors
(Tier 1) or for underpaynments and understatenments after
consideration of the centralized review factors (Tier
2). If an underpaynent does not qualify under the Tier
1 factors, the Tier 2 factors should be consi dered.

Al l understatenent and defici ency cases shoul d consi der
the Tier 2 factors only.

Equitable relief under the Tier 1 factors will ordi-
narily be granted under 8§ 6015(f) if all of the follow
ing four local factors are net:

Spouse is divorced, separated, w dowed, or |ived
apart of the 12 nonths prior to the date request
filed

Requesting spouse had a reasonabl e belief that the
tax was paid or was going to be paid the tine the
spouse signed the return.

Undue hardship would result if equitable relief is
not granted, and

The unpaid liability at issue is attributable to

t he non-requesting spouse.

The IRS has authority to grant relief in circunstances
where it is clearly inequitable to hold the requesting
spouse |iable for the tax and where a spouse had rea-
sonabl e belief that the tax reported on his/her return
woul d be paid. The use of Tier 2 factors, however
should be limted to those cases where it woul d be
clearly inequitable to hold the requesting spouse
liable for the tax.

Does the taxpayer qualify for equitable relief under
| RC 8 6015(f)~?

In ny opinion, no, the taxpayer does not qualify for
equitable relief.

When considering equitable relief, the follow ng fac-
tors shoul d be consi dered:

Martial status

Econom ¢ hardship

Spousal abuse

Legal obligation of non-requesting spouse

No know edge or reason to know

Liability attributable to non-requesting spouse
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O the above factors, the ones in the taxpayer’s favor
are

Marital status

Liability attributable to non-requesting spouse
In my opinion, these factors are outwei ghed by the fact
this year was the second year of withdrawals fromthe
NRS s | RA accounts. The likelihood that she did not
know of the wi thdrawals from beginning in 1997, that
were included on the 1997 tax return, is dimnished in
the second year. |In addition, the withdrawals were
included in the incone of the 1998 tax return and the
return clearly reflected a bal ance due I n excess of
$12,000. It is clearly not believable that the tax-
payer did not know of this liability due.

She further provided no evidence that she believed the
tax would be paid at the tine the tax return was fil ed.

EVALUATI ON

Based on the above di scussion, the taxpayer has failed

to show that she is entitled to relief under either IRC

8 6015(b)(c) or (f). | reconmmend that the determ na-

tion of the Innocent Spouse Unit is sustained in 1998..

[ Reproduced literally.]

Also on July 22, 2004, the Appeals Ofice sent to petitioner
a “Notice of Determ nation Concerning Your Request for Relief
fromJoint and Several Liability under Section 6015" (notice of
determnation). In the notice of determ nation, the Appeals
O fice denied petitioner relief under section 6015 with respect
to taxabl e year 1998. The notice of determ nation stated in
pertinent part: “For 1998, you do not qualify for relief under
| RC section 6015(b)(c) or (f). [Reproduced literally.]”

As of the tine of the trial in this case, M. Sinobn contin-

ued to maintain that M. Sinon’s 1998 retirenment plan distribu-
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tion of $40,420 is not incone for 1998 and shoul d not have been
included in the 1998 return.
OPI NI ON
We review respondent’s denial of relief under section

6015(f) for abuse of discretion.” Butler v. Conm ssioner, 114

T.C. 276, 292 (2000). Petitioner bears the burden of proving
t hat respondent abused respondent’s discretion in denying that

relief.® See Jonson v. Comm ssioner, 118 T.C. 106, 125 (2002),

affd. 353 F.3d 1181 (10th G r. 2003).

Section 6015(f) grants respondent discretion to relieve an
i ndi vidual who files a joint return fromjoint and several
l[iability with respect to that return. That section provides:

SEC. 6015(f). Equitable Relief.--Under procedures
prescribed by the Secretary, if--

(1) taking into account all the facts and
circunstances, it is inequitable to hold the indi-
vidual liable for any unpaid tax or any deficiency
(or any portion of either); and

The Court’s jurisdiction in this case is dependent upon
sec. 6015(e)(1). Ewing v. Conm ssioner, 118 T.C 494, 498-507
(2002); see also Fernandez v. Conm ssioner, 114 T.C. 324, 330-331
(2000); Butler v. Conm ssioner, 114 T.C 276, 289-290 (2000).

%W reject petitioner’s argunent that respondent bears the
burden of proving under sec. 6015(f) that petitioner had know -
edge that the tax shown due in the 1998 return woul d not be paid.
Petitioner’s argunment appears to confuse sec. 6015(f) wth sec.
6015(c)(3)(C). Respondent has the burden of proof under sec.
6015(c)(3)(C) with respect to whether the requesting spouse had
actual know edge of the itemgiving rise to the deficiency.

Cul ver v. Comm ssioner, 116 T.C. 189, 194-196 (2001).
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(2) relief is not available to such individ-
ual under subsection (b) or (c),

the Secretary may relieve such individual of such
liability.

In the instant case, the parties agree that relief is not avail -
able to petitioner under section 6015(b) or (c), thereby satisfy-
ing section 6015(f)(2). They disagree over whether petitioner is
entitled to relief under section 6015(f).

I n support of her position that she is entitled to relief
under section 6015(f), petitioner relies, inter alia, on the
testinmony of M. Sinon and her own testinony. W found M.
Sinon’s testinony to be questionable and not credible in certain
materi al respects. For exanple, M. Sinon testified that he
signed petitioner’s nanme on the 1998 return. W did not believe
that testinony. W also found M. Sinon’s testinony to be at
ti mes confusing, confused, internally inconsistent, and/or
inconsistent wwth certain of the parties’ stipulations of fact
and certain exhibits attached to those stipul ations (stipul ated
exhibits). W shall not rely on M. Sinon’s testinony to support
petitioner’s position in this case. W also found petitioner’s
testinony to be questionable and not credible in certain materi al
respects. For exanple, petitioner testified that she did not
sign the 1998 return. W did not believe that testinony.

Mor eover, petitioner’s testinony that she did not sign the 1998

return is inconsistent with the parties’ stipulation that she did
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sign that return and certain stipulated exhibits in which she
represented to the IRS that she signed that return. A stipul a-
tionis to be treated, to the extent of its terns, as a concl u-
sive adm ssion by the parties to the stipulation, unless other-
W se permtted by the Court or agreed upon by those parties.
Rule 91(e). The Court wll not permt a party to a stipulation
to qualify, change, or contradict a stipulation in whole or in
part except that it nmay do so where justice requires. Justice
does not require the Court to permt petitioner to contradict and
attenpt to change the parties’ stipulation that she signed the
1998 return. W shall not rely on petitioner’s testinony to
support her position in this case.

Turning now to our consideration of section 6015(f), as
directed by that section, respondent has prescribed procedures in
Rev. Proc. 2000-15, 2000-1 C.B. 447 (Revenue Procedure 2000-15)°
that are to be used in determ ning whether it would be inequita-

ble to find the requesting spouse liable for part or all of the

¢ note that Rev. Proc. 2003-61, 2003-2 C.B. 296 (Revenue
Procedure 2003-61), superseded Revenue Procedure 2000-15.
Revenue Procedure 2003-61 is effective for requests for relief
under sec. 6015(f) which were filed on or after Nov. 1, 2003, and
for requests for such relief which were pending on, and for which
no prelimnary determnation |etter had been issued as of, that
date. 1d. sec. 7. Revenue Procedure 2003-61 is not applicable
in the instant case. That is because (1) petitioner filed
petitioner’s Form 8857 on Jan. 9, 2002, and (2) the IRS issued a
prelimnary determ nation on Sept. 9, 2002 (i.e., the IRS Septem
ber 9, 2002 prelimnary determ nation) wth respect to that form
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l[tability in question. Section 4.01 of Revenue Procedure 2000-15
lists seven conditions (threshold conditions) which nust be
satisfied before the IRS will consider a request for relief under
section 6015(f). 1In the instant case, respondent concedes that
those conditions are satisfied. Where, as here, the requesting
spouse satisfies the threshold conditions, section 4.01 of
Revenue Procedure 2000-15 provides that a requesting spouse may
be relieved under section 6015(f) of all or part of the liability
in question if, taking into account all the facts and circum
stances, the IRS determnes that it would be inequitable to hold
the requesting spouse liable for such liability.

Where, as here, the requesting spouse satisfies the thresh-
old conditions, section 4.02(1) of Revenue Procedure 2000-15 sets
forth the circunstances under which the IRS ordinarily wll grant
relief to that spouse under section 6015(f) in a case, |ike the
i nstant case, where a liability is reported in a joint return but
not paid. As pertinent here, those circunstances, which section
4. 02 of Revenue Procedure 2000-15 and we refer to as el enents,
ar e:

(a) At the tine relief is requested, the request-
ing spouse is no longer married to * * * the

nonr equesti ng spouse * * *;

(b) At the tine the return was signed, the re-

questing spouse had no know edge or reason to know t hat

the tax would not be paid. The requesting spouse nust

establish that it was reasonable for the requesting

spouse to believe that the nonrequesti ng spouse woul d
pay the reported liability. * * *:; and
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(c) The requesting spouse will suffer economc

hardship if relief is not granted. For purposes of

this section, the determ nation of whether a requesting

spouse wi Il suffer econom c hardship will be made by

t he Comm ssi oner or the Conm ssioner’s del egate, and

W Il be based on rules simlar to those provided in

8§ 301.6343-1(b)(4) of the Regulations on Procedure and

Adm nistration. [Rev. Proc. 2000-15, sec. 4.02(1),

2000-1 C. B. at 448.]

(We shall hereinafter refer to the elenents set forth in section
4.02(1)(a), (b), and (c) of Revenue Procedure 2000-15 as the
marital status el enent, the know edge or reason to know el enent,
and the econom c hardship el ement, respectively.)

Section 4.02(2) of Revenue Procedure 2000-15 provides that
relief granted under section 4.02(1) of that revenue procedure is
subject to the followng limtations:

(a) If the return is or has been adjusted to

refl ect an understatenent of tax, relief will be avail-

able only to the extent of the liability showm on the

return prior to any such adjustnent; and

(b) Relief will only be available to the extent

that the unpaid liability is allocable to the

nonr equesti ng spouse.

Turning to the three elenents set forth in section 4.02(1)
of Revenue Procedure 2000-15, the presence of which wll ordi-
narily result in a grant of relief under section 6015(f), in the
i nstant case, (1) respondent concedes that the marital status
el enment is present, (2) the parties dispute whether the know edge
or reason to know elenent is present, and (3) petitioner concedes
that the econom c hardship elenent is not present. In |ight of

petitioner’s concession that the econom c hardship elenent is not
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present, petitioner does not qualify for relief under section
4.02(1) of Revenue Procedure 2000-15.

The I RS may nonet hel ess grant relief to petitioner under
section 4.03 of Revenue Procedure 2000-15. That section provides
a partial list of positive and negative factors which respondent
is to take into account in considering whether to grant an
i ndividual relief under section 6015(f). No single factor is to
be determ native in any particular case; all factors are to be
consi dered and wei ghed appropriately; and the |ist of factors is
not intended to be exhaustive. Rev. Proc. 2000-15, sec. 4.03,
2000-1 C. B. at 448.

As pertinent here, section 4.03(1) of Revenue Procedure
2000- 15 sets forth the follow ng positive factors which weigh in
favor of granting relief under section 6015(f):

(a) Marital status. The requesting spouse is
* * * divorced fromthe nonrequesting spouse.

(b) Econom c¢ hardshi p. The requesting spouse
woul d suffer econom c hardship (wthin the nmeani ng of
section 4.02(1)(c) of this revenue procedure) if relief
fromthe liability is not granted.

(c) Abuse. The requesting spouse was abused by
t he nonrequesti ng spouse, but such abuse did not anobunt
to duress.

(d) No know edge or reason to know. In the case
of aliability that was properly reported but not paid,
t he requesting spouse did not know and had no reason to
know that the liability would not be paid. * * *

(e) Nonrequesting spouse’s legal obligation. The
nonr equesting spouse has a | egal obligation pursuant to
a divorce decree or agreenent to pay the outstanding
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liability. This will not be a factor weighing in favor
of relief if the requesting spouse knew or had reason
to know, at the tinme the divorce decree or agreenent
was entered into, that the nonrequesting spouse woul d
not pay the liability.

(f) Attributable to nonrequesting spouse. The
liability for which relief is sought is solely attrib-
utabl e to the nonrequesting spouse.

(We shall hereinafter refer to the positive factors set forth in
section 4.03(1)(a), (b), (c¢), (d), (e), and (f) of Revenue
Procedure 2000-15 as the marital status positive factor, the
econom ¢ hardship positive factor, the abuse positive factor, the
knowl edge or reason to know positive factor, the |l egal obligation
positive factor, and the attribution positive factor, respec-
tively.)

We note initially that the parties do not dispute that the
marital status positive factor, the know edge or reason to know
positive factor, and the econom c hardship positive factor set
forth in section 4.03(1)(a), (d), and (b), respectively, of
Revenue Procedure 2000-15 are the sanme as the marital status
el enent, the know edge or reason to know el enent, and the eco-
nom ¢ hardship elenent set forth in section 4.02(1)(a), (b), and
(c), respectively, of that revenue procedure.

Wth respect to the marital status positive factor set forth
in section 4.03(1)(a) of Revenue Procedure 2000-15, respondent
concedes that that factor is present in the instant case.

Wth respect to the econom ¢ hardship positive factor set
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forth in section 4.03(1)(b) of Revenue Procedure 2000-15, peti-
tioner concedes that that factor is not present in the instant
case.

Wth respect to the abuse positive factor set forth in
section 4.03(1)(c) of Revenue Procedure 2000-15, petitioner
concedes that that factor is not present in the instant case.

Wth respect to the know edge or reason to know positive
factor set forth in section 4.03(1)(d) of Revenue Procedure 2000-
15, the parties disagree over whether that factor is present in
the instant case. Petitioner argues that the know edge or reason
to know positive factor is present. |In support of that argument,
petitioner asserts on brief:

Petitioner has stated that during the spouses’
[petitioner’s and M. Sinon’s] 33 year narriage, she
[ petitioner] never had opportunity to exam ne the tax
returns prior to filing, and that she conpletely relied
upon M. Sinon to handle the couple’s tax matters. She
has consistently stated that on the evening of the
filing deadline, M. Sinon always hurriedly presented a
conpleted return to Petitioner for her inmediate signa-
ture and, upon that signature, hurried to the post
office to affect a tinely mailing. This position * * *
is clearly stated as part of the adm nistrative record.
Petitioner stated this sanme position at trial. Fur-
ther, the same position, regarding, in general, the
couple’s filing habit, was supported by M. Sinon in
his testinony at trial.

Finally, Respondent, in its determ nation, even
relied upon that sanme position [of petitioner] as its
own basis for determning that Petitioner should have
known of the liability. 1In fact, as part of Respon-
dent’s admnistrative record, the Tax Exam ner actually
stated that Petitioner did not exam ne the return. The
Tax Exam ner did not even consider whether Petitioner
actually inquired of paynent of the tax. Instead, the
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Exam ner based her determ nation on the rationale that
Petitioner “should have known sonet hi ng was goi ng on”
referring only to the liability itself. * * * there is
no evidence that Petitioner had actual know edge of the
under paynent .

* * * it is not reasonable for Petitioner to have
known that the tax would not be paid. All of the
Petitioner’s relevant evidence indicates that Peti -
ti oner never even inquired about the tax prior to
recei ving Respondent’s notice of unpaid liability.
Further, Respondent has produced no evi dence that
Petitioner inquired about the tax.

Know edge of the liability, whether actual or
constructive, is not equal to know edge of whet her
Petitioner knew or shoul d have known whet her the tax
woul d be paid. It is not reasonable for Petitioner to
i nqui re about paynent of an unknown underpaynent if
Petitioner did not actually know about the underpaynent
itsel f.

* * * * * * *

The facts in this case are simlar to those in
West v. Comm ssioner, T.C. Menp 2003-91. |In West,
* * * As to equitable relief under 86015(f), the deter-
mnation letter provided that “underpaynent was evi dent
at the signing of the joint return. The taxpayer would
have had know edge/reason to know of the underpaynent
at the time of signing the tax return.” * * * The Court
held [in West] that Respondent abused his discretion
in denying relief under 86015(f) with respect to an
anount of tax reported on petitioner’s joint return but
not paid. [Reproduced literally.]

Respondent argues that the know edge or reason to know
positive factor is not present in the instant case. |In support
of that argunent, respondent asserts on brief:

Despite the fact that the text “AMOUNT YOU ONE

[ $] 12443” was an i nch above petitioner’s signature on
the [1998] return * * * she clainmed ignorance that any
tax was owed. |If petitioner was unaware that tax was
due, she had a duty to inquire whether tax was owed.

* * %
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This Court has held that when taxpayers fail to
fulfill their duty of inquiry, they are ordinarily
charged with constructive know edge of any under st at e-
ments on their returns. Demrjian v. Comm SSioner,
T.C. Meno. 2004-22; Cohen v. Comm ssioner, T.C Meno.
1987-537 * * *.  Accordingly, having failed her duty of
inquiry, petitioner is charged with constructive know -
edge of the tax due on the return. See Castle v.

Comm ssioner, T.C Meno. 2002-142 n.7; * * *,

* * * * * * *

Plaintiff [sic] presented no evidence to the IRS
on this factor [know edge or reason to know positive
factor] because she clainmed that she was unaware that
tax was due when the return was filed. Due to the
absence of evidence at the admnistrative level, this
factor does not favor relief. As argued above, peti-
tioner is held to have constructive know edge of the
tax due per return.

In further support of respondent’s argunent that the know edge or
reason to know positive factor is not present in the instant
case, respondent asserts on brief:

Petitioner argues that the determnation is arbi-
trary because the IRS did not consider whether peti-
tioner knew the tax would not be paid. The argunent is
hol | ow because petitioner’s alleged ignorance of the
tax is factually and logically divergent from all egi ng
knowl edge that the tax would not be paid. It is illog-
ical to allege that one was ignorant that tax was due
but one had know edge that the tax woul d not be paid.

Petitioner’s argument is flawed because it relies
on the supposed failure of the IRS to consider these
di vergent factual allegations. Petitioner alleged to
be ignorant of the tax, which the IRS rejected. Peti-
tioner cannot benpan that the determ nation was arbi -
trary because the IRS did not consider a factual issue
that was factually divergent and could not be raised,
ie., know edge regardi ng paynent of the tax.

* * * * * * *
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At best for petitioner, the know edge of paynent
factor is neutral in the analysis due to petitioner’s
cl ai med ignorance that any tax was owed. * * * [Repro-
duced literally.]

We turn first to petitioner’s reliance on West v. Conmm s-

sioner, T.C Menp. 2003-91. That case is materially distinguish-
able fromthe instant case. In West, the taxpayer took the
position before the IRS and the Court that he relied on his
spouse to file the return in question and to pay the tax shown
due in that return and that he was unaware that she had not. 1In
contrast, in the instant case, petitioner took the position
before the IRS, and takes the position before the Court, that at
the time she signed the 1998 return she did not know that that
return showed tax due and that therefore at that tine she could
not have known that M. Sinon would not pay any such tax. Thus,
unli ke the taxpayer in West, petitioner did not claimbefore the
| RS, and does not claimbefore the Court, that she relied on M.
Sinon to pay the tax shown due in the 1998 return. In addition,
unli ke the instant case, in West, the Court found that the
spouse of the taxpayer deceived the taxpayer with respect to the
filing of the return in question and the paynent of the tax shown
due in that return. Moreover, unlike the instant case, in West,
the RS based its determ nation that the taxpayer was not enti-
tled to relief under section 6015(f) principally on its concl u-
sions that the unpaid liability in question was not solely

attributable to the taxpayer’s spouse and that the taxpayer had
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knowl edge or reason to know of that unpaid liability. 1In con-
cluding that the taxpayer had know edge or reason to know of the
unpaid liability in question, the IRS equated the taxpayer’s
knowl edge or reason to know that an anmount of tax was shown due
in the return in question with know edge or reason to know t hat
such amount shown due woul d not be paid. In contrast, in the
i nstant case, the Appeals Ofice based its determ nation that
petitioner is not entitled to relief under section 6015(f) on its
conclusions that the unpaid 1998 liability was not attributable
solely to M. Sinon, that “It is clearly not believable that the
t axpayer [petitioner] did not know of this liability due”, and
that petitioner “provided no evidence that she believed the tax
woul d be paid at the tine the tax return was filed”® as well as

on the absence of any (1) econom c hardship, (2) spousal abuse,

The Appeals O fice stated in the Appeals O fice nenoran-
dum

this year [1998] was the second year of w thdrawals
fromthe NRS s [nonrequesting spouse’'s, i.e., M.
Sinmon’s] I RA accounts. The likelihood that she [peti-
tioner] did not know of the withdrawal s from begi nni ng
in 1997, that were included on the 1997 tax return, is
di m nished in the second year. In addition, the wth-
drawal s were included in the income of the 1998 tax
return and the return clearly reflected a bal ance due
I n Excess of $12,000. It is clearly not believable
that the taxpayer did not know of this liability due.

She [petitioner] further provided no evidence that she
believed the tax would be paid at the tine the tax
return was filed. [Reproduced literally.]
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and (3) legal obligation of M. Sinon to pay such liability. On
the record before us, we find that petitioner’s reliance on W est

v. Conm ssioner, supra, is msplaced. On that record, we reject

petitioner’s argunents in reliance on that case.

We turn now to whether petitioner has carried her burden of
establishing that the know edge or reason to know positive factor
is present in the instant case. |In support of her position for
relief under section 6015(f), petitioner chose to present her
case to the IRS and to the Court by claimng that she did not
know and had no reason to know that there was tax shown due in
the 1998 return. Petitioner nust bear the consequences of that
choice. On the record before us, we have serious reservations
about petitioner’s contention that she did not know that the 1998
return showed tax due because she was “hurried” when she signed
that return. Nonethel ess, assum ng arguendo that we were to
accept such a contention, on the instant record, we find that, by
signing the 1998 return, petitioner is charged with constructive
knowl edge of, inter alia, the tax shown due in that return. See

Park v. Conmm ssioner, 25 F.3d 1289, 1299 (5th Cr. 1994), affgqg.

T.C. Meno. 1993-252; see al so Hayman v. Commi ssi oner, 992 F. 2d

1256, 1262 (2d Cr. 1993), affg. T.C Menp. 1992-228. Having
found that at the tinme petitioner signed the 1998 return she had
constructive know edge of the tax shown due in that return, we

further find that petitioner should have inquired about whether
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such tax shown due would be paid. It would be inequitable to
all ow petitioner to turn a blind eye to the tax shown due in the
1998 return. The amount of such tax shown due was | arge enough
as to put her on notice that further inquiry should be nade as to
whether it would be paid. She failed to do so. She thus failed
to present any evidence to the IRS and to the Court with respect
to whether the tax shown due in the 1998 return woul d be paid.
On the record before us, we find that petitioner has failed to
carry her burden of establishing that the know edge or reason to
know positive factor is present in the instant case.

Wth respect to the legal obligation positive factor set
forth in section 4.03(1)(e) of Revenue Procedure 2000-15, peti-
ti oner concedes that there is no legal obligation for M. Sinon
to pay any tax due for taxable year 1998. W find that peti-
ti oner concedes that that factor is not present in the instant
case.

Wth respect to the attribution positive factor set forth in
section 4.03(1)(f) of Revenue Procedure 2000-15, petitioner
concedes that the unpaid 1998 liability is not solely attribut-
able to M. Sinmon. W find that petitioner concedes that the
attribution positive factor is not present in the instant case.

Turning to the negative factors wei ghing agai nst granting

1petiti oner does not dispute respondent’s determn nation
that approximately 16 percent of the tax due for taxable year
1998 is attributable to petitioner.
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relief under section 6015(f) set forth in section 4.03(2) of
Revenue Procedure 2000-15, as pertinent here, those factors are:

(a) Attributable to the requesting spouse. The

unpaid liability * * * is attributable to the request-
i ng spouse.

(b) Know edge, or reason to know. A requesting
spouse knew or had reason to know * * * that the re-
ported liability would be unpaid at the tinme the return
was signed. This is an extrenely strong factor weigh-
ing against relief. Nonetheless, when the factors in
favor of equitable relief are unusually strong, it may
be appropriate to grant relief under 8 6015(f) in
limted situations where a requesting spouse knew or
had reason to know that the liability would not be paid

* * %

(c) Significant benefit. The requesting spouse
has significantly benefitted (beyond normal support)
fromthe unpaid liability * * *,

(d) Lack of econom c hardship. The requesting
spouse wi Il not experience econom c hardship (wthin
t he nmeani ng of section 4.02(1)(c) of this revenue
procedure) if relief fromliability is not granted.

(e) Nonconpliance with federal incone tax |aws.
The requesti ng spouse has not made a good faith effort
to comply with federal income tax laws in the tax years
follow ng the tax year or years to which the request
for relief relates.

(f) Requesting spouse’s legal obligation. The
requesting spouse has a |l egal obligation pursuant to a
di vorce decree or agreenent to pay the liability.

(We shall hereinafter refer to the negative factors set forth in
section 4.03(2)(a), (b), (c¢), (d), (e), and (f) of Revenue
Procedure 2000-15 as the attribution negative factor, the know -
edge or reason to know negative factor, the significant benefit

negati ve factor, the econom c hardship negative factor, the tax
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| aw nonconpl i ance negative factor, and the |egal obligation
negati ve factor, respectively.)

We note initially that the parties do not dispute that the
know edge or reason to know negative factor, the econom c hard-
ship negative factor, and the |egal obligation negative factor
set forth in section 4.03(2)(b), (d), and (f), respectively, of
Revenue Procedure 2000-15 are the opposites of the know edge or
reason to know positive factor, the econom c hardship positive
factor, and the legal obligation positive factor set forth in
section 4.03(1)(d), (b), and (e), respectively, of that revenue
procedure. W also note that the parties do not dispute that the
attribution negative factor set forth in section 4.03(2)(a) of
Revenue Procedure 2000-15 is essentially the opposite of the
attribution positive factor set forth in section 4.03(1)(f) of
t hat revenue procedure. '?

We have found above that petitioner has failed to carry her
burden of establishing that the know edge or reason to know
positive factor set forth in section 4.03(1)(d) of Revenue

Procedure 2000-15 is present in the instant case and that peti-

2\ do not believe that those two factors are exactly
opposite because the attribution negative factor does not contain
the word “solely” that appears in the attribution positive
factor. Nonethel ess, we conclude that respondent’s use of the
word “solely” in describing the attribution positive factor but
not in describing the attribution negative factor does not affect
our findings and conclusions in the instant case with respect to
t hose factors.
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ti oner concedes that the econom c hardship positive factor set
forth in section 4.03(1)(b) of that revenue procedure is not
present in the instant case. On the instant record, we further
find that petitioner has failed to carry her burden of establish-
ing that the know edge or reason to know negative factor set
forth in section 4.03(2)(b) of Revenue Procedure 2000-15 is not
present in the instant case and that petitioner concedes that the
econom ¢ hardship negative factor set forth in section 4.03(2)(d)
of that revenue procedure is present in the instant case.

Wth respect to the attribution negative factor set forth in
section 4.03(2)(a) of Revenue Procedure 2000-15, we have found
that petitioner concedes that the unpaid 1998 liability is not
solely attributable to M. Sinon. Respondent concedes that a
significant portion (approximtely 84 percent) of that liability
is attributable to M. Sinon. On the record before us, we find
that a significant portion of the liability for taxable year 1998
is not attributable to petitioner.

Wth respect to the significant benefit negative factor set
forth in section 4.03(2)(c) of Revenue Procedure 2000-15, respon-
dent does not dispute that that factor is not present in the
i nstant case.

Wth respect to the tax | aw nonconpli ance negative factor
set forth in section 4.03(2)(e) of Revenue Procedure 2000-15,

respondent does not dispute that that factor is not present in



t he instant case.

Wth respect to the | egal obligation negative factor set
forth in section 4.03(2)(f) of Revenue Procedure 2000-15, we have
found that, because petitioner concedes that M. Sinon does not
have a |l egal obligation to pay any tax due for 1998, petitioner
concedes that the legal obligation positive factor set forth in
section 4.03(1)(e) of that revenue procedure is not present in
the instant case. W have also found that there is no separate
| egal obligation, such as a divorce decree or a property settle-
nent, that requires petitioner to pay any such tax due.® On the
record before us, we find that the | egal obligation negative
factor is not present in the instant case.

On the record before us, we find that petitioner has failed
to carry her burden of establishing any other factors that weigh
in favor of granting relief under section 6015(f) and that are
not set forth in sections 4.02(1) and 4.03(1) of Revenue Proce-
dure 2000-15.

Based upon our exam nation of the entire record before us,
we find that petitioner has failed to carry her burden of show ng
t hat respondent abused respondent’s discretion in denying her
relief under section 6015(f) with respect to the unpaid 1998

liability.

BDivision of the marital assets of petitioner and M. Sinon
remains to be adjudicated by the North Carolina courts.
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We have considered all of the parties’ argunments and conten-
tions that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

To reflect the foregoing,

Deci sion will be entered for

respondent.



